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India is known for the cultural diversity globally and a major credit for the rich 
cultural resources that we have would go to women in the country. One must 
not forget the might of Goddesses our country has since memorial. However, 
there are several ironical stories as well which can definitely not ignore. 
Amongst several such citations, there are few which crucial relation to the 
laws the nation has. Certain religious customs in India dictate women's gain 
access to conditions to place of worship. Part 1 of this Article focused on the 
struggles of a Parsi woman, to be allowed entry into the Parsi Fire Temple 
(Goolrukh's case). 
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1. Introduction 
In Goolrokh M Gupta vs. Burjor Pardiwala President others1 the Hon’ble Supreme Court held that a Parsi 

female, who marries outside her community, must be allowed to enter fire temples and participate in other religious 

rituals. The apex Court has granted Goolrukh Gupta, who was excommunicated from Parsi religious activities and 

rights after the lady married outside the religious beliefs, her right to prayer in fire temple in Valsad, Gujarat. 

Goolrukh Gupta married a non-Parsi, under the Special Marriage Act, in 1991 and under the Parsi customary 

rules also lost the right to visit the ‘Tower of Silence’ in the event of her father’s death to perform the last rites. She 

approached the courts seeking a declaration that the lady should not be barred from attending the funeral burial of 

her father simply because this lady has married out of her religion. In 2010, the Gujarat H.Court upheld the traditional 

law, which Gupta proceeded to challenge in the Supreme Court. 

Apex court could very well have an effect on changes in laws/ ruling governing the personal lives of Parsis in 

India. A five-judge bench led by Chief Justice of India Dipak Misra  quashed the Gujarat High Court order, rulled that 

Gupta have not lose the right to enter Parsi temples or participate in other spiritual rituals because she wedded 

outside her community. 

The Supreme Court’s five-judge bench indicated that how its decision may turn out, asking the  

Parsi Anjuman in Valsad to reconsider Gupta’s plea and permit her to attend the funeral of her dad, when he 

passes away, observing she hasn’t “surrendered her affection to father” and that “DNA would not evaporate” after 

marrying outside of the religion, as “marrying under the Special Marriage Act is for the preservation of original 

identity”. 

Now Parsi woman was excommunicated from her faith and disallowed entry into the Fire Temple on a self-

assumed premise that women ought to take on the religion of their husband, implying that women cannot have their 

own religious stance! 

In the Sabarimala case, We all have rights related to our body, Property and reputation.Women due to her 

biological process always being subject to controversy. Our society compare natural cycle with social & religious 

beliefs which causes her segregation, exclusion from social structure , humiliation and violation of dignity. Hon’ble Mr. 

Justice Chandrachud called it a form of untouchability. Exclusion of feminine from temple based upon her menstrual 

status is infringment of constitutional right to personal liberty, human dignity and equality. Purity and pollution have no 

place in our Constitution. It is nothing at but systemic humiliation, non acceptance, boycott and subjugation. Article 17 

of Constitution of India defines and describe the term untouchability. The issue of purity and constitutional rights of 

deity violates Article 17 of all women kind. How Natural/ organic and biological processes can be stated as social and 

spiritual practices. Usages have power of law to become custom and custom which consider pollution because of her 

                                                           
1 Special Civil Application No. 449 of 2010 

 

 



Volume-01, Issue-05, May-2019                                                                 International Journal of Interdisciplinary Current Advanced Research 

© IJICAR 2019, All Rights Reserved                                                                                                                                      59 | Page 

natural structure is shere breach of personal rights of women.  In the name of impurity justifying her exclusion from 

social and religious activities strains her mentally. No custom which is against statute should be allowed to practice. 

Idea of purity, chastity and pollution have no scope in constitution. This practice is not only restraint to the dignity of 

women but also taboo which limits free movement, Right to education, Entry into the place of worship and having 

access to public sphere. All of us have right to control our body and its activities . Biological cycle is part and parcel of 

privacy. Our constitution ensures Right to religion and religious practices which could not be restricted other than by 

Constitution itself. Deity is not a “Person” in pursuit of part 3 of Constitution.  

The Temple Board had contended and the Kerala High Court also upheld that young women should not offer 

worship as the temple deity is a Brahmachari (a celibate), for whom women are a source of deviation!2 

Deity is juristic person along with certain limited privileges. It is capable of asserting property rights but by 

legal fiction their recognition cannot be expanded to avail Fundamental Rights. There are 2 types of religious 

practices, first is optional and another is compulsory. Compulsory practice need to pass the test of essentiality. 

Essential practice is of nature that it would be altered in case of non conformity. Supreme court is the guardian of 

Fundamental protections under the Law.It really is its duty to ensure that Fundamental constitutional values must be 

shielded. However the preamble shows that dignity, liberty and equality constitute trinity which is not only soul but 

basic structure of constitution. 

Discriminatory practice can in no case be called legitimate. Essential practices test is road map to future. 

Therefore essential practice should merit a close look again. Individual independence or liberty in name of essential 

practice cannot be curtained.  

A great astonishing thought remains that in both the reported cases, both High Courts gave precedence to 

the consideration of spiritual institution's rights and a religious custom's "essential character" over the right to equality 

and non-discrimination i.e the rights of ladies to be treated with dignity and with similar participation in society. 

Equivalent rights and dignity of ladies are subverted in upholding the right of religious organizations, on account of 

the fact that much importance is given by Courts to the identification of 'essential practices of religion'. Instead, what 

is necessary is an attempt to identify the customs that are discriminatory and negative towards women and keep 

them in violation of the rights mentioned in our Constitution. This might be done by recognizing customs within the 

definition of 'law' according to Article 13(3)(a) of the Constitution and hence be declared void ab initio as per Article 

13(1), when found in derogation of Fundamental Rights. 

Presently there are two judgments that are strongly related to the debate of a 'test for laws in force'. In the 

matter of Noorjehan v. State of Maharashtra3, the Bombay HC, adjudicating a concern to the ban on women's entry 

into the sanctum sanctorum of the Haji Ali Dargah, and decided that women be allowed unhindered entry in the 

famous shrine. The Bombay HC held that Articles 14,15 and 25 of the Constitution would come into play when public 

character is attached with place of worship where a spiritual trust cannot discriminate on the entry of women under 

the guise of 'managing the affairs of religion' under Article 26.4 However, the Bombay HC did not make a decision on 

customs having force of law under Article 13(3)(a), for the simple reason that the respondent itself would not plead 

the existence of any custom on the basis of which women were refused entry.5 

Even the Apex Court in the recent Triple Talaq judgment6, ignored to apply the 'test for laws' in force to be 

able to hold that the practice of triple talaq falls under Article 13(3)(a), which might be voided under Article 13(1).7, 

Hon’ble Justice Nariman and Justice U.U. Lalit did indeed apply test for laws and regulations in force to acknowledge 

the custom of Triple Talaq as falling within Article 13(3)(a), they held it unconstitutional on the narrow ground of it 

being "manifestly arbitrary" as against Article 14. 

Justice Kurien, on the other side, did not in any way dig into the violation of women's rights under Articles 14 

or 15 of the Constitution and decided the practice of triple talaq as unconstitutional as being opposed to the tenets of 

the Holy Quran,  squarely applying the SC ruling in Shamim Ara v. State of U.P.8 

                                                           
2 Para 41, S. Mahendran v. the Secretary, Travancore Devaswom Board, Thiruvananthapuram & Ors. AIR 1993 Ker 42 
3 2016 (5) ABR 660. 
4 Ibid note 1, Para 36. 
5 Id, Para 19. 
6 Shayaro Bano v. Union of India & Ors., (2017) 9 SCC 1 
7 Justice Kurian did not concur with Justices Nariman and U.U. Lalit in holding that triple talaq is a custom having force of law. 
8 Para 26 of Justice Kurien's ruling. Justice Kurien heavily relied on and ruled in terms of Shamim Ara v. State of U.P., (2002) 7 

SCC 518. Hereinfter referred to as 'Shamim Ara'. 
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By majority ruling in the Triple Talaq judgment, which presented a milestone victory for women, is oddly 

divergent in its reasoning. While J. Kurien followed the doctrine of precedent under Article 141 in applying the ratio 

of Shamim Ara, Justices Nariman and U.U. Lalit applied the doctrine of "manifest arbitrariness" which is new to 

Indian jurisprudence and hence, hardly supported by precedent. 

Female's religious rights have seen slow reforms, yet there is no strong, natural effort by courts to declare 

discriminatory religious practices as unconstitutional. For example, while there is a growing awareness9 of the role of 

women priestesses, there is merely an old Supreme Court judgment that recognizes a Hindu female's hereditary 

right to succeed to the priestly office of a pujari, which does so, only in the narrow context of the administrative 

duties of such office.10 There is no recognition of her equal right or capability to perform sacred practices as a pujari. 

It really is imperative that courts lie down uniform standards that leave no doubt about the unconstitutionality of 

discriminatory and regressive religious customs. The stress on Article 26(2) and even Article 25 may be misplaced. 

Article 13(3)(a) is wide to include ordinance, order, bye-law, rule, regulations, notification, custom or usage... within 

the definition of laws and regulations in force. The acknowledgement of religious customs and usages as laws in 

force will ensure that those in derogation of Fundamental Rights are hit down according to Article 13(1) of the 

Constitution. 

Whether it is the rural housewife keeping to her fasts and prayers, or the metropolitan woman scheduling 

time for meditation courses off and on, women are incredibly much the engine that pushes religion in India. They 

have already been for ages. Without the faith of the average mother/ wife/sister, would places of worship germinate 

at every corner? Or perhaps, would they grow popular enough to sustain the livelihoods of the priests who rely upon 

them? These are the women running to these places, whether out of superstition, faithfulness, loyalty, commitment, 

or compulsion, who rotate the juggernaut of religious beliefs, faith, certitude on. 

And yet, some extent depressingly, women are also crushed because of it. The religious disciplines that 

ladies adhere to, do not seem to be compensate them in regards to tangible privileges. By privileges, I actually mean 

simply basic humanistic rights.  The constitution does indeed guarantee them. However, in a society as overloaded 

with religion as India’s, it is hard to effect real change without implicating religion in some measure. Yet, religion, at 

first impression seems antithetical to women’s rights. 

Indian women today are in the thick of the flux. On one side, they are being pushed or pulled in to the 

outdoors, as learners, workers and teachers. On the other, India is becoming well known internationally because of 

its crimes against women, skewered gender disparities, and deep rooted biases. 

Taking Hinduism as an example. Age old laws and texts are being used to buttress the most reactionary and violent 

organisations of the society. Khap panchayats, sati pratha, or any other varities of organised misogyny, all cite 

religion as an authority. 

Earlier ages of women learned to either submit or discuss with these codes. Nevertheless now, increasing 

awareness of women’s rights mandates that these repressive laws/attitudes be set aside of course, if they are an 

inviolate element of the religious beliefs one is born in, then perhaps religion as a whole should be established aside. 

Otherwise the consequences will be a pervasive spiritual schizophrenia. If women are emancipated, how can they be 

religious; and if women are religious, how can they also truly be emancipated? 

Religion is east, liberty is west, and never the twain shall meet. Or so it seems. 

The ideal is of divinity immanent in the universe, and especially manifest in humanity. Practised thus, how 

can religion prove hostile to the rights of women? And if one does not practise religion with this spirit, then is one still 

religious? 

The idea is of divinity immanent in the universe and especially manifest in humanity. Performed thus, how 

can religious beliefs prove hostile to the rights of Women?  

                                                           
9 The Hindu, "Wife, Mother, Lawyer, Priest". Published on August 11, 2015. Logical Indian, "First Woman Priest Performs 

Marriage Without Kanyadan". Published on March 14, 2018. DailyO, "India Would be a Fairer Place if it had more Hindu 

Women Priests". Published on January 30, 2016. 
10 Raj Kali Kuer v. Ram Rattan Pandey, 1955 SCR (2) 186 
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